


Complaint Reference: 703/4/29 – Councillor Bryan Keen, Oxford City Council.
On the 18th January 2011, the Assessment Panel of the Standards Committee of Oxford City Council referred allegations against Councillor Bryan Keen to the Monitoring Officer of the City Council for investigation in accordance with section 57A (2)(c) of the Local Government Act 2000.


In accordance with guidance issued by the Standards Board for England the Monitoring Officer, Jeremy Thomas, appointed Daniel Smith (Lawyer), Oxford City Council to conduct the investigation.

This report sets out that investigation and its conclusions.

Daniel Smith 

25th May 2011
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1.
Executive Summary
1.1
Summary of Allegation

It is alleged that Councillor Bryan Keen breached the Members Code of Conduct of Oxford City Council by behaving inappropriately during the meeting of the Council’s Cowley Area Committee on 3rd November 2010. 
The Complainant is a member of the public who spoke during the ‘open session’ of the meeting, She alleges that Councillor Keen, while Chair of the meeting, “came up to me in what I felt was a highly threatening and intimidating manner, jabbing his finger at me as he got closer. He was talking loudly as he came, clearly trying to shut me up…” The complaint continues “… he grabbed me with both hands just below my shoulders in an effort to turn me towards the door to physically remove me from the meeting.”
1.2
Summary of Investigation Conclusion
Councillor Keen did not breach the Members Code of Conduct.

2.
Councillor Keen’s Council Details
2.1
Councillor Keen has been a City Councillor since 1989 with a two year break between 2000 and 2002. He has been Chair of Cowley Area Committee since 2002.
2.2
Councillor Keen is ward member for Cowley.
2.3
Councillor Keen has completed training on the Members Code of Conduct at the beginning of each council year and most recently in 2010. He last signed a undertaking to observe the Code on 2nd May 2008. 
2.4
In the last Council year Councillor Keen sat on the following Committees of the City Council:
· Value and Performance Scrutiny
· Audit and Governance

· Strategic Development Control

· General Purposes Licensing

· Licensing and Gambling Acts

· Hackney Carriage & Private Hire Licensing

· Cowley Area Committee

3.
The Relevant Legislation and Protocols
3.1
The Complainant does not refer to any specific provisions of The Code of Conduct for councillors in relation to her complaint. However, having considered her complaint as a whole I consider the following paragraphs of the Code to be relevant:-


3 (1) 
You must treat others with respect


3 (2)(b) You must not bully any person


5  
You must not conduct yourself in a manner which could reasonably be regarded as bringing your office or authority in to disrepute

4.
The Evidence Gathered

4.1
I have interviewed the following people:-

· Jane Alexander (Complainant)

· Councillor Bryan Keen (Complaint Subject)

· Inspector Matthew Coburn (Thames Valley Police)
Notes of interviews are attached at appendix A

4.2
I have also considered the following documentary evidence:

· Complaint Form

· Email from Insp Coburn to Jeremy Thomas 7th December 2010.

· Emails (redacted) of 4th November 2010 and 18th February 2011 from Murray Hancock (Chief Principal Planner)
· Minutes of the meeting of Cowley Area Committee 3rd November 2010.

The above documents are attached at appendix B.

5.
Summary of Material Facts


5.1
Cowley Area Committee convened for its regular meeting at 6.30pm on 3rd November 2010. Area Committee procedures provide for an ‘open session’ during which members of the public may, at the Chair’s discretion, address the Committee on a local topic of their choice for a maximum period of five minutes. Chair of the meeting on 3rd November was Councillor Bryan Keen. Three other Committee members were present as well as six Council officers. Approximately 20 members of the public were also in attendance at the start of the meeting.
5.2
During the open session of the meeting requests were made by two members of the public to speak on the topic of leisure provision in Oxford, specifically the issue of Temple Cowley swimming pool. I have been aware during this investigation that the question of Temple Cowley Pool and its proposed closure is an ongoing and controversial issue that has attracted protests. The merits or otherwise of the proposed closure are not part of this investigation and have not formed any part of my consideration.  
5.3
Jane Alexander (JA) was one of the two people who requested to speak on leisure provision in Oxford. There is disagreement between Councillor Keen (BK) and JA over whether she was given her own five minute period to speak or only half of the available five minutes shared with the other speaker. The Committee minutes do not clarify this but in any event I find the amount of time granted is not material to the matter of complaint. JA was given the opportunity to address the Committee and make her points.  

5.4
 During her allotted time JA asked whether the Council had made a decision to close Temple Cowley pool. BK invited Councillor Bob Timbs (Executive Member for Leisure Partnerships) to answer JA’s questions. JA was not satisfied with the answers given. I have not reached any view on whether or not her questions were adequately answered and I repeat that the issue of the proposed closure of Temple Cowley pool is not a matter for this investigation. Answers were given to JA’s questions though she clearly found them unsatisfactory.  
5.5
In any event, it is not disputed that the atmosphere of the meeting then became heated. JA repeated her point and BK attempted to move the meeting on, the allotted five minutes of the open session having been used up by that time. JA was asked by BK to finish her point and return to her seat. JA did not comply with that request. In her complaint she states she had become angry and frustrated by this point.
5.6
There is then some diversion in the accounts given over exactly what happened next. However, it is clear to me that JA did not desist from making her point and continued to speak despite the Chair’s direction. It is also not disputed that BK said that he would suspend the meeting if JA did not stop and that he appealed for assistance in resolving the situation.  
5.7
It is agreed that at some point JA did stand up and move from the speaker’s table while continuing to speak and that BK left his chair and walked over to where JA was. BK made further attempts to persuade JA to be quiet and did touch JA in the process of doing this. The nature of that contact is a disputed key factor in the complaint which I will deal with later in the report.
5.8
On being touched JA said loudly “take you hands off me”. BK then immediately retreated and returned to his chair. The meeting then appears to have continued with out further event.
5.9
There was a confrontation between BK and JA some time after 3rd November at Barton pool. Nothing which happened at that meeting is the subject of complaint, but I have taken the parties evidence about it into account as background in forming a view about their evidence of events on 3rd November. 
5.10
Among the other people present at the meeting on 3rd November was Inspector Matthew Coburn of Thames Valley Police. He attended the meeting as local police representative. Whilst it is normal for a police officer to attend meetings, 3rd November was the first time Insp Coburn had been to Cowley Area Committee. 

5.11
I have found the evidence of Inspector Coburn especially helpful in considering this complaint. Not only is he a senior police officer with all the training and experience in observation and judgement that goes with that position, it was also the first area committee meeting he had attended so he was able to observe events objectively with no previous relationship to any of the parties. I have therefore placed significant weight on his evidence of the incident.
5.12
I have also found helpful the evidence of Murray Hancock (Chief Principal Planner). His account was written soon after the event in an email sent on the following day. Although there is not much detail to his account it appears to me more consistent with BK’s version of events than that of JA.  
6.  
Reasoning as to whether there have been failures to comply with the Code of Conduct
6.1
It is clear to me that JA has passionate and no doubt genuinely held concerns over the issue of Temple Cowley pool. In her own evidence she concedes that she was angry and frustrated by the Committee and what she perceived as their failure to answer her questions. This is corroborated by Insp Coburn who describes her behaviour as ‘loud’, ‘disruptive’ and her body language as ‘aggressive’. I find it a real possibility that the level of stress she was under at the time may have clouded her recollection of events. I have also taken the evidence of her demeanour into account in reaching a view on BK’s behaviour.
6.2
BK was Chair of the meeting, the procedure and discipline of the meeting was his responsibility. Members of the public permitted to speak in the open session should comply with any reasonable request made by the Chair. It was within BK’s remit to direct JA to stop talking once her allotted time had expired. Once she had failed to comply with that request, in my view BK was then entitled, and as chair had a responsibility, to take reasonable steps within the Code of Conduct to stop her talking and progress the meeting.   

6.3
In retrospect leaving his seat and approaching JA may not have been the best way to resolve the situation but I find that in the circumstances, with no other assistance forthcoming, it was an entirely understandable and reasonable step to take. It was taken in good faith and showed no disrespect; the balance of the evidence supports this view.
6.4
Any contact he made with JA appears to have been intended as conciliatory and passive and certainly not sufficient to constitute an assault. This is confirmed by Inspector Coburn who says that whilst it is “possible that BK’s hands may have touched JA, his hands remained below his elbows with palms out in a neutral gesture”. I also consider it very relevant the BK retreated completely as soon as JA asked him to do so and according to Insp Coburn’s account was “visibly shaken” by her response.

6.5
In her complaint JA describes BK’s behaviour as “intimidating and threatening” including “jabbing his finger at me as he got close”. I have not found this description to be supported by the other witnesses and I find their version more persuasive than hers.

6.6
I have considered whether BK’s behaviour constituted any breach of the relevant parts of the Code of Conduct as set out at paragraph 3 above.

6.7
Bullying 

The relevant section of the Code is paragraph 3 (2)(b);


You must not bully any person

6.8
The Standards for England Code of Conduct characterises bullying ‘as offensive, intimidating, malicious, insulting or humiliating behaviour which attempts to undermine, hurt or humiliate an individual or group. It can have a damaging effect on a victim’s confidence, capability and health. Bullying conduct can involve behaving in an abusive or threatening way, or making allegations about people in public, in the company of their colleagues, through the press or in blogs, (but within the scope of the Code of Conduct). It may happen once or be part of a pattern of behaviour, although minor isolated incidents are unlikely to be considered bullying. It is also unlikely that a member will be found guilty of bullying when both parties have contributed to a breakdown in relations’. 
6.9
The Code should be slow to intervene in democratic debate, no matter how robust so long as the language used does not descend into personal insults.
6.10 
There is no evidence of any abusive, offensive or insulting words or behaviour by BK, neither does the balance of the evidence show there was any intent to humiliate or undermine JA. In fact the evidence indicates that JA’s own behaviour in persistently and loudly repeating her points despite requests to stop probably contributed to the situation.

6.11
In my view nothing in BK’s behaviour could reasonably be considered bullying within the meaning of the Code.    
6.12
Disrespect
The relevant section of the Code is paragraph 3 (1)(a);


You must treat others with respect

6.13
Having considered all the evidence I find that BK’s behaviour was a genuine, courteous and conciliatory attempt to pacify JA who was agitated and frustrated. As Chair of the meeting he demonstrated respect by allowing JA to speak during the open session and by inviting the appropriate member of the Committee to address her questions. His actions to stop her speaking after her allotted time had expired were reasonable in discharging his responsibility for maintaining the discipline of the meeting. Any physical contact was slight and intended to peacefully resolve the situation. No disrespect was meant or could reasonably have been apprehended. As soon as it was made clear that contact was unwelcome BK retreated completely.
6.14
Disrepute

The relevant section of the Code is paragraph 5:


You must not conduct yourself in a manner which could reasonably be regarded as bringing your office or authority in to disrepute



6.15
BK’s actions appear to have been a genuine attempt to discharge his responsibilities as Chair of the meeting and to deal appropriately with disruption and a challenge to the Chair’s authority. Whilst getting up from his seat to resolve the situation with JA face to face may in the end have been more inflammatory than settling, it was not an unreasonable thing for a chairman to do in response to a difficult and immediate situation.

6.16
I accept BK’s evidence that his actions were a reasonable response to the situation and that he believed he was acting in accordance with committee procedures. His account of events seems to be entirely supported by the evidence of Insp Coburn.

6.17
I cannot see how any disrepute of BK’s office or the Council as a whole can have been brought about as a result of his actions.    

7.
Findings
7.1 For the reasons referred to above, I find that Councillor Bryan Keen has not breached the Member Code of Conduct.

Daniel Smith

25th May 2011
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